OFFICE OF THE ATTORNEY hENER/\L - STATE OF TEXAS
JOoHN CORNYN

June 20, 2002

Ms. Mary Ann Slavin
Assistant General Counsel
Texas Department of Health
1100 West 49" Street
Austin, Texas 78756-3199

OR2002-3334

Dear Ms. Slavin:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 164635.

The Texas Department of Health (the “department”) received a request for the bid results for
RFO number 50100000016 pertaining to computer assisted legal research services. Youstate
that the requestor subsequently clarified her request to specifically seek the proposal
submitted by LexisNexis. See Gov’t Code § 552.222(b) (stating that if information requested
is unclear to governmental body or if large amount of information has been requested,
governmental body may ask requestor to clarify or narrow request, but may not inquire into
purpose for which information will be used). You raise sections 552.101 and 552.110 of the
Government Code as exceptions to disclosure, but state that you take no position as to the
applicability of these exceptions. Rather, pursuant to section 552.305, you notified
LexisNexis of the request for their information and invited that entity to submit arguments to
this office as to why the information at issue should not be released. LexisNexis responded
and contends that a portion of the information contained in its proposal is excepted from
required public disclosure based on privacy and pursuant to section 552.110. We have

considered the arguments submitted by LexisNexis and have reviewed the submitted
information.

We note at the outset your acknowledgment that you did not request a decision from this
office within ten business days after the department’s receipt of the records request.
Section 552.301(a) of the Government Code requires a governmental body to request a
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decision from the attorney general within ten business days after receiving a request for
information that the governmental body wishes to withhold, unless there has been a previous
determination that the requested information is excepted from required public disclosure.
When a governmental body fails to comply with the requirements of section 552.301, the
information at issue is presumed public. Gov’t Code § 552.302; Hancock v. State Bd. of Ins.,
797 8.W.2d 379 (Tex. App.--Austin 1990, no writ); City of Houston v. Houston Chronicle
Publ’g Co., 673 S.W.2d 316, 323 (Tex. App.--Houston [1st Dist.] 1984, no writ); Open
Records Decision No. 319 (1982). The governmental body must show a compelling reason

to withhold the information to overcome this presumption. Gov’t Code § 552.302; see also
Hancock, 797 S.W.2d at 381.

A compelling reason for withholding information is demonstrated where information is made
confidential by other law or where third party interests are at issue. Open Records Decision
No. 150 (1977). Because the current records request implicates the interests of LexisNexis,
we will consider the extent to which the requested records at issue are subject to required
public disclosure. See id.

LexisNexis argues that the information it has highlighted in its proposal is excepted from
disclosure under section 552.110(b). Section 552.1 10(b) protects commercial or financial
information the disclosure of which would cause substantial competitive harm to the person
from whom the information was obtained. The commercial or financial branch of
section 552.110 requires the business enterprise whose information is at issue to make a
specific factual or evidentiary showing, not conclusory or generalized allegations, that

substantial competitive injury would result from disclosure. See Open Records Decision
No. 661 (1999).

After reviewing the information at issue and the arguments set forth by LexisNexis, we
conclude that LexisNexis has failed to demonstrate how release of the name, title, e-mail and
street addresses, and telephone number of the employee who signed the cover letter of the
proposal would cause it substantial competitive harm. Further, although LexisNexis seeks
to withhold pricing information from its bid proposal, pricing information contained in a
winning bid proposal is not excepted from disclosure under section 552.110. See Open
Records Decision No. 509 at 5 (1988) (stating that because costs, bid specifications, and
circumstances would change for future contracts, assertion that release of bid proposal might
give competitor unfair advantage on future contracts was entirely too speculative); see also
Gov’t Code § 552.022(a)(3)-(information in an accourt, voucher, or contract relating to the
receipt or expenditure of public funds by a-governmental body is public information); Open
Records Decision No. 514 (1988) (public has interest in knowing prices charged by
government contractors). Therefore, the department may not withhold any of the submitted
information under section 552.110.

We next address LexisNexis® argument that the name, title, address, e-mail and street
addresses, and telephone number of the employee who si gned the cover letter of the proposal
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be redacted due to privacy considerations. Section 552.101 of the Government Code excepts
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Section 552.101 encompasses the doctrine of common law privacy.
Common law privacy protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Industrial Found.
v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931
(1977). The type of information considered intimate and embarrassing by the Texas Supreme
Court in Industrial Foundation included information relating to sexual assault, pregnancy,
mental or physical abuse in the workplace, illegitimate children, psychiatric treatment of
mental disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d at 683. See
also Open Records Decision No. 659 at 4-5 (1999) (summarizing types of information that
are protected by rights of privacy).

We conclude that the name, title, e-mail and street addresses, and telephone number of the
employee who signed the cover letter of the proposal are not excepted from disclosure under
common-law privacy, and therefore, they may not be withheld under section 552.101. See
Open Records Decision Nos. 554 (1990) (names of employees of private corporation not
protected from disclosure by privacy), 532 (1989), 169 ( 1977) (disclosure of person's name,
home address, and telephone number not invasion of privacy).

We note, however, section 552.137 provides that “[a]n e-mail address of a member of the
public that is provided for the purpose of communicating electronically with a governmental
body is confidential and not subject to disclosure under [the Public Information Act].”
Therefore, unless the relevant individuals have affirmatively consented to the release of their
e-mail addresses, the department must withhold the e-mail addresses we have marked in the
submitted information under section 552.137 (see orange flags).

Finally, we note that some of the submitted is copyrighted. A custodian of public records
must comply with the copyright law and is not required to furnish copies of records that are
copyrighted. Attorney General Opinion JM-672 (1987). A governmental body must allow
inspection of copyrighted materials unless an exception applies to the information. Id. Ifa
member of the public wishes to make copies of copyrighted materials, the person must do so
unassisted by the governmental body. In making copies, the member of the public assumes
the duty of compliance with the copyright law and the risk of a copyright infringement suit.
See Open Records Decision-No. 550 (1990). - ; - -
r

To summarize, the department must rélease the submitted information with the exception of
the marked e-mail addresses, which must be withheld under section 552.137. The
copyrighted materials must be made available to the requestor, but the department must

comply with the copyright law and is not required to furnish copies of information that is
copyrighted.
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This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days. Id. §
552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.

The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental body.
1d. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information tri ggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or

complaints about over-charging must be directed to Hadassah Schloss at the Texas Building - —

and Procurement Commission at 512/475+2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code § 552.325.
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Although there is no statutory deadline for contacting us, the attorney general prefers to
receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

St ATl

Michael A. Pearle
Assistant Attorney General
Open Records Division

MAP/jh
Ref: ID#164635
Enc. Submitted documents

c: Ms. Karin Stein O’Boyle
Government Contracts Counsel
West Group
610 Opperman Drive
Eagan, Minnesota 55123
(w/o enclosures)

Ms. Mary J. Stafford

Senior Director & Associate General Counsel
LexisNexis

9443 Springboro Pike

Miamisburg, Ohio 45342

(w/o enclosures)




